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CASEY YN THE SUPREME COURT

(coMMON LAW.)

Evans v. Eatox.

Under He 61 section of the patent law of 1793, chi 156, the defend-
ant pleaded the general issue, and gave notice that e would prove at
1tve trial. that the machine, for {he use of which, without license, the snit
was brought, had been used previous to the alleged invention of the
plaintiff, in several places which were specxﬁed in the notice, or in some

. of them, “‘and also at sundry othar places in Pennsylvania, Maryland,

and elsewhere,in the United States.”” The- defendant having given
a¥idénce as to some of the placéa specified, offered evidence as to others
not spetified. - Held, that tlns evidence was admissible. But the pow-
ors of the caurt, id such a case, are suffic.ent to prevent, and will bs ex
arcised to prevent, the paténted from being injured by surprise.

Testimony, on the paft of the plaintiff, that the persons of whose pri-
oruse of the machith the defendant had given evidence, had paid the
plaintiff for licenses to nee the machine since his patent, ought not to be
sbsolutely re_;ecled though-entitled to very Lttle weight.

©uswe, Whether, under the goneral patent law, improvements om
different tnachines cin be’comprehended in the same patent, so as to
give s right to tha e clusive use of several machines separately, as well
as & right to the exclusive use of those machines in combination 7

Howevar this may be, the act of the 2lst January, 1808, ch. 117

- "for the reliof of Oliver Evans.”” anthorizes the issning to him of & pat-

ent for his invention, discovery, and improvements, in the art of manu-
facturing flour, and in - the several machines applicable to that purpose.

Qumrc, Whether congress can constitutionally decide the fact, that &
particalar mdlvxdual is an author or inventor of a certain wnlmg or inven-
tion, 80 a8 to preolude judicial inquiry into the onoma!ny of the author-
ship er invention?

Be this as it may, the act for the relief of Oliver Evans does not de-
eide that fact, but leaves the question of invention and improvemest oper
to investigation under the general patent law,

Under the sixth section of the patent law, ch. 166. if the thing secured
by patent had been in use, or bad been described in a public workan-
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tetior 1o the sopposed discovery, the patent is void, whether the pat-
eptes had @ knowledgs of this previous use or description, or got.

Oliver Evans may claim, under hisspatent, the exclusive use of his in.
yentjons and improkementin the art of manutaccurmg flour snd’ gnenl,
dnd in the several machines which he has invenied, and in his mprove-
wient on michines previously discovered. But where his clapm 10 for xm
improvement en a machins, he must show the extentof his imProvement
30 that & person understanding the sybject may cemprehend distinatly in
what'it consists.

The aot for the relief of O. E. is engrafted ori the general pateat law,
50’ anto give him a right to sus in the circuit contt, for an xnﬁ‘llgumnat
of his patent rights, althoogh the defendant may be a citizen of the same
state with himself. -

Errar, to the circuit court for the, distriet of P:éiinsy}-
vania,

This was ap action brought by the plaintiff in error,
against the defendant in error, for an af}eged infringe-
ment of the plaintiff’s patent right to the use of- his im-
pi’oved hopper-boy, one of the several machines disdpv+
ered, invented, improved, and applied by him ‘to the
art of manufacturing flour and meal, Whgch patent Was,
granted on-the 22d January, 1808 ThHe d’efenaant’
pleaded the general issue, and gave the notice- hereaf-
ter stated. 'I'he verdict was rendered an& Judgment,
given thereupon_for the defendant i in _the court below ;
onwhich the cause was brought, by writ of error, to this
court.

At the trial in the court below, .the plalnt:ﬁ’ gave in
evidence, the several acts of congress entitled respec~.

tively, “An act to promote the .progress of use-
ful arts, and to repeal the acts heretofore made -for
that purpose ;” Anact to extend the privilege = of
obtaining patents, for useful discovéries and inven
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tions, to certain persons thérein mentioned, and to en~
Jarge aid define penalties for violating the rights of
patentees; ” and “An act for the relief of Oliver
Evans;” the said Oliver’s petition to the secretary of
state, for 2 patent,e and the patent thereupon grant-

a 70 JAMES MADISON, ESQ, SECRETARY OF STATE ;

"Fhe-petition of Oliver Evans, of the city of Philaaelphia,
citizen of the United States, respectfully showeth,

" That your petitioner having discovered certain useful im-
provements, applicable to various purposes, but particularly to
thé art of manufacturing flour and meal, praysa patent for the
same, agreeably to the act of congress, entitled, “an Act for the
reliefof Oliver Evans.” ]

The principles of these improvements consist

1. In the subdivision of the grain, or any granulated or

- pulverized substance; in elevating and conveying them from

place to place in sm. J separate parcels: in spreading, stirring
turning and gathering them by. regular and constant motion
8o as to subject them to artificial heat, the full action ofAhe
air to cool and dry the same when necessary, to avoid denger
from fermentation, amd to prevent insects from depositing
their eggs during the operation of the manufacture.

2. In the application of the power which moves the mill, or
othier principal,machine, to work any machinery which may be
used to apply the said principles, or to perform the said opera-
tions by constant motign and continued rotation, to save ex-
pense and labour.

The machirery, by him already invented, and uged for apply
ing the above principles, consists of animproved elevator,
4an improved- conveyor, an improved hopper-boy; an improved
drill, and an improved kiln-drier. For a particular explanation
of the principles,’and a description and application of the ma
chines which he has so invented and dissovered, he refers to
the specifications and drawing'  hereunto annexed; and he is
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ed to the said Oliver, dated the' twenty-second day ot
January, in the year 1808;% and further gavq in eve-

ready, if the secrefary of the state shall deem it necésdary, to

deliver models of tl}é said machines. .
OLIVER EVANS.

DT SCRIPTION.
Of the several machines invented by Olver Evans, and used
in his improvement on the process of the art of manufacturing

four or meal from grain, and which are mentioned in his spe-.

cification as applicable to other purposes.

‘No. 1.—~THE ELEVATQR.

Plate vi. Fig 1. AB. representsan elevator for raising grai
for the granary ©, and conducting it by spouts into a number
of different garners as may be necessary, where a mill grinds
separate parcels for toll or pay. 'The upper pulley being set
in motion, and the little gats A drawn, the buckets fill as they
pass under the lower, and empty as they pass over the upper
pulley, and dlscharge into the moveabl spout B, to be by it di~
rected to any of the different garners.

Fig. 2 Part of the strap and bucket, showmg how they ard
attached.

A, abucket of sheet iron, formed fyom the plate 8, which.is
doubled vp and rivited at the corners, and rivited to tlie strap.

B, a bucket made of tough wood, say willow, from the form'

9, being bent at right angles at e c, one side and bottom cover-
ed with leather, and fastened to the strap bya sm.all strap of
leather, passing through its main strap, and tacked to its sides.
G, a lesser bucketof wood, bottomed with leather, the strap.
forming one side of it.
D, a 'lesser bucket of sheet iron, formed {rom the plate {5,
and'rivited to the strap which forms one side of the bucket.
Fig. 6. The form of a gudgeon for the lower pullev

o (5) Sce note b page 461,
Vor. IIL 59
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Jence, that an agent for the plaintiff, wrote a note to
the defendent in amswer to which, he called on the

7. Theform of the gudgeons of the shaft of the - upper pul-
Iey.
12. The form of the buckle for tightening the elevator strap.
Fig. 17. plate vii, represents an elevator applied to raise
grain into a granary, from a wharf, &c. b¥'a horse,
16, represents an elevator raising the meal ina grist-will.
18, represents an elevator wrouglt by a man.
.Plate viii, 35, 39, represents an elevator raising grain from
the hold of a ship. ’
33, 34, represents an elevator raising meal from three pair
of stones, imra flour mill, with all the improvements complete.

_Plate ix; Fig. 1. CD represents an elevator raising grain
from a waggon. . represents the moveable spout, and man-

ner of fixing it, ¥o=as to direct the grzin intp tbe different apart-
ments. '

Plate x. 2, 3, and 11, 12, represents elevators, applied to
raise rice in a mill for hulling ang cleaning tice.

The straps of elevators are best made of white harness
leather.

No. JIL.—THE CONYVEYOR.

Plate vi. fig. 3, represents a conveyor for conveving meal
from the millstones into the elevator, stirring it to cool at the
same-operation, showing how the flizhts are set across the spi-
ral line to change from the principle o fan endless-screw to that
of a number of ploughs, which answer better for the purpose
of moving meal, showing also the hiting flights set broadside
foremost, and the manner of connecting it to the lower pulley:
of the elevator which turns it.

¥ig, 4. The gudgeon of the lower pulley of the elevator
connected to the socket of the convevor.

5. An end view of the socket and the band which fastens it
to the conveyor:
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agent: at Chambersburg, at the house of Jacob Sny-
der; on the ninth of August, 1813 ; there wer¢ a2 num-

Plate viii. 37. 36.—4 tebresénts- a ‘conveyor” for conveymg
grain from the ship to we elevator 4—5, with a joint at 36; to
let it rise and lov{er with the tide.

44—45, A conveyor for conveying grain to differentgarners
from an elevator,

3{—32. A convevor for conveying il flourto the meénl ela-
vator, or the coarse flour to the eye of the stone.

Plate ix, Fig. 11, represents a conveyor for conve)'mg the -
meal froin tw+ pair of stones, to the elevator connected to'the
pulley, which turns them both. ;

Plate’x. 2—11, mpresents conveyors apphed to convéy ﬁ\‘.e.

- n a rice mill, from @ boat or waggon to the elevator, ‘or fréth

the fan to an elevator.

No. III.—-THE HOPPERBOY.

Plate vii. Fig. 12, represents a hopperboy comiplete for per-
forming all the operations specified, except that only one arm
is shown.

AB, the upright shaft; CED the arms, with' flights and
sweeps,

B, the sweeper to fill the- bolting hoppers HH..

CF'E, the brace, or stay, forsteadying the arms,

P, the pulley, and W, the weight, that is to'balance the arms,
to make them play lightly on the meal, and. rige or-full, as the,
quantity increases or diminishes.

ML, the leader. N, the hitch " stick, which can be moted
along the leading le; to shorten or lengthen it.

Fig: 13. SSS, the arms turned bottom up, showing the flights
and sweepers- complete at one end, and the lines on-the'other:
end show the mode for laying out for the flights, so as to ha»’"o'
the right izclination and distance, according: to the ¢ircle des
scribed by each, and so that the flights of one end may’ track
between those of the other., The sweepers ‘and the flights at
each end of the arms are put on with a thumb ‘sctéw, so thit’

they may be moved, and so that thess flights may- b teveriedj:
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ber of inillers present; the. defendant then told the
agent -that he had got Mr. Evans’ Book, a plate in

"to drive meal-ontwards from the centre, and at the same time
quil it Tound the whole circle : thistis of use sometimes, when
wé wish to bolt one quantity which we have under the hopper-
boy, without bolting that which we are grinding, and yet to
spread that which we are grinding to dry apd cool, laying round
thie hopperboy, convenient to be shovelled under it, as soun as
awe wish fo bolt it.
Fig. 15. The form of the pivot for the bottom of the up-
right shaft. ‘ )
14, The plate put on the bottom of the shaft to rest on the
shoulder of the pivot ; this plateis to prevent the arm from de-
scending so Jow as to touch the floor.
Platewijii. Fig 25, represents a hopperboy attending two
bolts in a- mill, with all the improvements complete.
Plate ix. The hopperboy is shown over QQ. Fig. 4 isthe
.atmturned upside down, to show the flights an sweepers.

No.IV.—THE DRILL.

Plate vi. Fig. 1. HG representsa drill conveying grain: from:
the different garners to the elevator, in a mill for grinding par~
-cels for toll or pay. - ’

Plste vii, Fig. £6. Bd a drill, conveymg meal from the stones
in a grist mill to 1he elevator.

The strap of this machine may be made broad, and the sub-

.stance {o be moved may be dropped orl its upper suiface, to be
carried and dropped over the pulley at the other end: in this
case it requires one bucket like those of the elevator, to bring
up any that may «pill off the sirap,

For full and complete directions for proportioning all the
parts, «constructing, and using the above-described machines,
see the-book which I have published for that express purpose,
entitled, * The Young Millwright and Miller’s Guide.” See
plate viii. representing a mill, with three pair of millstones,
‘with ]l the improvements.complete, except the kiln-drier.
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the. Millwright’s Guide, and if the agent would take
forty do]l?ts, the defex}dant would give it him ;. the

No. V,~THE KILN-DRIER,
Plate ix, Fig. 2. A, the stove,. which. may be constructed
-8imply of six plates, and enclosed bya brick wall lined with a.

mortar composcd of pulverised ¢harcoal and chy. B, the
pe ior carrylng off the smoke. ~ CC., tlié air-pipes; cofinect~

ing the space between the stove and wall with the conveybr,
DD, the pipes for the heated air to escape. -

The air is admitted at the air hole belo,w,:regulated hy 4 res
gister as experience shall teach to be best, 50 as not to destroy
the principle which causes the flourto ferment easily, and:«ise
in the precess of baking. . The conveyors must be ceverad

«close , the:meal admitted by small holes as_it falls from the
‘mill-stones. ' -

. OLIVEREVANS ¥
Saml. H. Smith,

Witness, Jo. Gules, junr.

b THE UNITED STATES OF AMERIGA;

To all whom these letters Patent shall come :

“Whereas Oliver Evans—of the city of Philadelphia, a’ ¢jte"

zen of the United States, hath alleged that he hath invented o
new and useful improvement in the.art of ‘manufacturing ‘four
and méal, by meansof certain machines, which. he terms an
improved elevator. an“improved. conveyor, an improved -ho’f)-‘
per-boy, animproved drill, and an improved kiln-drier ; which
machines are inoved by the same power that moves the mill or
othex principal machinery, and in their operztion subdivide any-
granulated or pulverised substance, elevate and carry the same
from place to place in small and separate parcels, spread,

stir, turnand gather them by regular and constant motion.
soasto subject them to artificial keat, and. the air to dry and

ool when necessaty ; a more particular and full description

Y
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defendant said that his hopper-boy was taken f1omm-a.
plate in Mz, Evan’s book; he said he would give no.

‘more, alleging, that the hundred dollars the agent

asked was toomuch; that the -siream on which his
mill was, was a small head of Conogocheage. The
agent then declared, that if the defendant would not
pay him by Monday morning, he would commence 2
suit in the circuit court. '

" - The plaintiff further gave in evidence, that another

agent for the plaintiff was in the defendant’s mill on
the second of November, 1814, and saw 2 hopper-boy
there, on the principles and construction of the plain.
tifi’s hopper-boy. This witness had heard that a

in the words of the inventor is hereby annexed in a schedule :
which improvement has not been known or used .before his
application—has affirmed that he does verily believe that. be
is the trueinventor or discovererof the said improvement, and
agreenbly to the act of congress entitled, “An act for the re-
lief of Oliver Evans,” which authorizes'the Secretaty tof State
to secure to him by patent the exclusive right to ihe use of
such improvement in the artof manufacturing flour and meal,
and in the several machincs which Lie has discovered, improv-
ed and.applied to that purpose; he has paid into the, treasury

of the United States, the sum of thirty dollars, delivered a re

ceipt for the sawme, and presented a ‘petition to the Secretary
of State, signifying 2 desire of obtaining an.exclusive property
in the said improvement, and praying that a patent may be
granted for.that purpose: . These are therefore to grant, ac-
cording to law,to the said Oliver Evans his heirs, adminise
trators, or assigns,. for the term of fourteen yeais, from the
twenty-second day of Janudry, 1808, the full and exclusive
vight and libesty of making, using, and vending to others to
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right was.cblained under Pennsylvania; but did not
known of any rights under Pennsylvania sold by the

plaintiff ; and did not know thatit was erected in any .

mill after the patent under Pennsylvania. The de™

be used, the said improvemeni, a description whereof isgiven
in the words of the said Oliv er Evans himself, in the sched_
ule hereto annexed, and is made a part of these presents.

* In testimony whereof, I have caused these Lettery

to be made Patent, and the seal ofthe United -

States to be hereunto affixed.

Given under my hand, at the city of Wash-
ington, this twenty-second day of Janu-
ary, in the year of our Lord, oue,thou-.

SEAL. sand eight hundred and eight, and of the
independence of the Unitea States of
A merica, the thirty-second,
TH: JEFFERSON.
By the Pres?denl,
JAMES MADISON, Secretary of State,

City of Washington, To wit:
" 1 DO HEREBY CERTIFY, That
the forcgoing Letters Patent were de-
(ivered to me on the twenty-second day
- of January, in the_year of our Lord,
one thousand eight hundred and eight
to be examined; that I have examined
the same, and find them conformable
to law. And I dohercby return the
same to the Secretary of State, within
fifteen days fromn the date aforesaid, to
wit: on this twenty-second day of
January, in the year aforesaid,
C. A. RODNEY, Attorney General of the United Statess

ol
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fendant’s hopper-boy had an uprizht shaft, with alead
ing arm, in the first place, and a large arm insected

THE SCHEDULE

Referred to in these letters patent, and making part of the same
containing a desctiption, in the words of the said Oliver

" Evans,of his improvemants in the art of manufacturing flour
and meal. ’

“My first principle is to elevate the meal as fast as it is ground
in smaii separate pareels, in continued succession and rotation

‘to fall on the cooling floor, to spread, stir, turn and expose it to

the acuion of the air,ns much as possible, and to keep it in
constant and continual motion, {rom the time it is ground un-
til it be bolted : thisI do to give the air full action, to extract
the superfluous moisture from ,he meal, while the heat, gene-
rated by the friction of grinding, will repel and thirowit off,.
and the maqre e‘ﬁ'ectuafly dry and cool the meal fit for bolting
in-the course of the aperation, and save time and expense to
the thiller, Also to avoid all danger from fermentation by its
laying warm in large quantitiesas is usual ; and to prevent in-
sects from depositing their eggs, which may breed the worms
often found in goud flour. And further to co.uplete this prin-
ciple so as to dry the meal more effectually, and to cause the
flour to keep swcet a longér space of time, I mean to increase
the heat of the meal as it falls ground from the mills{ones, by
application of heated air, that is to say, to kilndry the meal as
it is ground instead of kilndsying the grain asusual. The flour
will be fairer and bette: than if made from kilndried grain, the
skin of which is made so brittle that it pulverizes and mixes
with the flour. This principle Iapply by various machines
which I have invented, constructed, and adapted to the purpos-
¢s hercafter specified, numbered 1, 2, 3, 4, 5.

My second principle 1s to apply the power that moves the
mill or other principal machine to work my machinery, and by
them to perform various operations which have always hereto
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with flights, and leading lines, and sweepers; a little

board, for .the purpose of sweeping the mealin the '

fore been performed by manual force, and thus greaﬂy to les-
sen the expense and labour of attending mills and other works:

The application of those principles, including that of kiln+_

drying the meal, durmg the process of the manafacture, or oth-
erwise to the improvement of the process of manufacturing
flour, and for other purposes, is whit I claim as my invention’
and improvement in the art, as not having been known or

used before my discovery, knowing well that the principles’

orice applied by one set of machinery, to produce the desired
effect, others may be contrived and variously construeted, and
adapted to produce like effectsin the-application of the princi-
ples, but perhaps none to produce the desired effect more com-"
pletely than those which I Liave invented and ddapted to the’
purposes, and which are hereinafter specificd. o

No. 1. THE ELEVATOR. Its use is to elevate any grain,
granulated or pulverized substances.’ Its use in the manufac-
ture of flour or meal is to elevate the meal from the millstones
in'small separate parcels, and to let it fall throngh the aif on
the cooling fluor as fast as it is ground. It consists of griend-
less strap, rope, or chain, with a number of small buckets at
tached thereto, set to revolve round two pulleys, one af the
Jowest and the other at the highest point between whic!'x the
sttbstance is to be raised. These bucketsfill asthey turn under
the lowerand empty themselvesas they turnover the upper pul--
ley. ‘The whole is inclosed by cases of boards to pi'event waste,

No. 2. THE CONVEYER. Itsuseisto convey any grain,
granulated or pulverised substances, in a horizontal, ascending-,
or descending direction. Its use in the process of the art of
‘manufacturing flpur, is to convey the meal from the millstones,
as it is ground, to the elgvator, to be'raised, and to keep the
meal in constant motion, exposing it to the action of the air;
also in some cases to-convey the meal from the elevator to the
bolting hopper, and to cool and dry it fit for boltmg, instead of
the hopperboy, No. 8; also to mix the flour afterit is bolted »

Vor. IIL 60
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belting hoppers and spre'uhnrr it over the floor; a ba.
lance weight, to cause the arms to play wp and down
lightly over the meal. The leading arms were about 5

also to convey ‘the grain from one machine to anofher, and in
this eperation to rub the impurities off the grain. 1t consists of
ay endless screw, set to revolve in a tuhe, or section of a tube,
receiving the substance to be moved at one end, and delivering
it at the other end; but for the purpose of .conveying flour or
meal, I construct it as follows:: instead of making it a continued
splral which forms the endless screw, I set small boaids, called
flight4, at.an angle crossing the spiral line; these flights ope-
rate like so many ploughs following each other, moving the
meal from one end of the tube to the other with a continued
motion, tm:nincr and exposing it to the_action of the air to he
cooled and dried. Sometimes 1 set-some of the flights to move
broadside foremost, to lift the mneal from one side to fall on the
other, to expose it to the air more effectually.

No. 3. THE HOPPERBOY. Itsuseisto spread uny grain,
g'ranulated, or pulverized snbstance, over a floor or even sur-
face, to stir it and expose it to the air to dry and cool it, when
necessary, and at the same time to gather it from the circum-
ference of the circle it describes, to or near the center, or to
spread it from the center to the circumference and leave it in
the place where we wish it to be de]tvered, when sufficiently
operated on. Its use in-the process of manufacturing flour, is
tospread the meal as fast as it falls from the elevator over the
cooling floor, on the area of a circle of from eight to sixteen
feet more or less in diamater, according to the work of the mill
to stir and turn it continually, and to expose it to the action of
the air to be dried and cooled, and to gather it into the bolting
hoppers, and to attend the same regularly, It consists of an
upnght shaft made round at the lower end, about {wo thirds of
its length, and set to revolve on a pivot in the centre of the
cooling floor; through this shaft say five feet from the floor,
is put a piece called the leader, and the lower end of the shaft
passes very loosely through a reund hole in the centre of an-
other piece called the arms, say from eigh! to sixteen fest in
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feet long, and seemed to be in proportion,fhe arm about
14, and the length of the sweep about 9 inches.

length, this last piece revolving horizontally, desi:ribés the cir-
cle of -the-conling floor, and isled round by a cord, the two
ends of whichare attached to the two ends of the arms, and
passing: through a hole at ench end of the leader, so that the
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©ord will reeve to pull cach end of _the arms equally. The .

weight of the arms s “nearly balanted by a weight hung to 2

<ord, which is attached to the arms,and passés over a pulley’

near to the upper end of the upright shaft, to cause the arfns to
play lightly, pressing with only part of their weight on the meaj
that may be under it. The - foremost edges of the aims ar-

sloped upwards, to cause them to rise over and keep on the "

surface of the meal as the quantily increases 5 and if it be used
separately and unconnected with the elevator, thq meal may be
thrown with shovels within its reach, while i in mptxon, and it
will spread it level, and rive over it until the heap be four feet
high or more, which it will gather into thq hoppers, always
taking from the surface, after turning it to the air a greht num-
ber of times. The underside of these arms! are set with littlel
inclmmg boards called flights, about four inches apart next the
centre, and gradually closing to about two inches next the ex~
tremme‘!, the flights of the one arm to track betwcen those of
the other, they operate Tike plouarhs, and at every revolution
of the machine they give the meal two turns towards the cen-
tre of the circle, near to which are generally the bolting hop-
pers. At each extremity of the armsthere’is a little board at-
tached to the hindmost edge of the arm to move side foremost 3
these are called sweepers ; their use is to receive the meal a&
it falls from the elevator,and trail it round the, c:rcle.descrlbed

'b'y thearms, that the fights may gather ittowards the centre: .

from every part of the circle; withoiit these, this machitis
would not spread the meal over the whole area of the circl®
described by the arms. Other sweepers are attached to that
part of thie arms which pass over the bolting hoppers, to sweep
Yo meal into them.
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- And the defendant, havihg previously given the

plaintiff writfen nbtice, that upon the irial of the

But if the bolting hoi)p,ers;be near a wall and not in the cen~
tre of the cooling floor, then in this case the extremity of the
:arms are made to pass over them, and the meal from the eleva-
tor let fall near the.centre of the machine, and the flights are

‘reversed to turn the meal from the centre towards the circum~

ference, and the sweepers will sweep it into the hoppers. Thus
this machine receives the meal asit falls from the elevator on
the coaling floor, spreads it over the floor, turasit twice over at
every revolution, stirs and keeps itip continual motion, and
gathers it at the same operation into the bolting hoppers, and

.attends them regularly. If the bolting reels are stopped, this

machine spreads the meal and rises over it, receiving under it
from one, tivo, to three hundred bushels. of raeal, until the bolts

.are setin motion again, when it gathers the meal into the hop-

pers, and as the heap diminishes, it follows it down until all ia

‘Yolted. I'claim as my invention, tne peculiar properties or

principles which this machine possesses, viz. the spreading»
turning and gathering the meal at one operation, and the rising

. and lowering of jls arms by its motion, to accommodate itself

to any quantity of meal ithas to operate on,

No. 4. THE DRILL. Its use is to mow2any grain, granu-
lated or pulverized substance, from one place toanother : it
consists, like the elevator, of an endless strap, rope or chain

&ec. withlittle rakes instead of buckets, (the whole cased with

‘boards to prevent waste) revolving round two pulleys or rollers.
Its use in the process of the manufacture of flour,; i3 to draw
or rake the grain or meal from -one part of the mill to another.
Iis-receives it at one pully, and delivers itat the other,’ in @
honzontal ascendmg or descending direction, and imrsome case$
may be more convaniently applied for that purpose than the
conveyer. [ claim the exclusive right to,_ the principles, and to
all the machines above spemﬁed, and for all the uses and pur-
-poses specified, as not having been heretofore kuown or used
‘before I discovered them. Theymay all be united and combj
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cause, the defendant would give in evidence, under
the general issue, the following special matter, to

ned in one ﬁqur ﬁxill, to produce my improvement on the art
of ianufacturing flour complete, or they may each be uséd
separately for any of the purposes specified and alloted to thet,
of to produce my 1mprovemcpt in part, accordmg to the cxr-‘
cumstance of the case, .
No. 5. THE KILN-DRIER. To kiladry the meal afterit
is ground, and during the operation of the process of manufac
-turing flour, I takoa close stove of any common form, “and efi=
close it with a wall made of the best nonconductor of -heat,
leaving a small space between the stove and the wall;’to admit

air to be heated in ity passage through “this space; I set’ ﬁiw‘

stove below the conveyer that conveys the meal from the mill
stones as ground into the clevator, and I connect the space be-

tween the stove and the wull to- the conveyor tube by a’ pipe‘en-
termg near the elevato‘r, and I covér the conveyor close, antl-
.get a ‘tube to rise from.the end of the conveyor tube near the’

-mill stones; for the héated air to ascend and eScape as uf a
chimney. I'make fire in the stove, and ddmit air at the bottom

of the space between it and the wall round it, to be heated and’

pass along the conveyer tube, meeting the meal which will br.
heated by the hot air, and the superfluous moisture will be mors
- powerfully repelled and thrown off; and the meal will be dried

and cooled as it passes through the operation  of the elevator "

and hopperboy. The flour will be fairer than if the grain had
been kilndried, and it will keep longer sweet: than flour not
kilndried. I setall iy machines in motion by the common
means of ¢og and round tooth, and pinion straps, ropes, or
chains, well known to every millwright.

Arrangement'and connexion of the several machines, 50 as

to apply my principles to produce my improvements complete.
I fix a spout through the wall of the mill for the grain to bs"

emptied into. from the wagoner’s bag, to run into & box hung' at
the end of a scale-beam to weigh a waggon load ata draught.
From thisbox it descends into the grain elevator, which raises

1818.
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wit: “Ist, That the improved hopperboy, for which,
infer alio, the plaintiff in his declaration alleges he

it-to the granary over the cleaning machines, and as it passes
through them, it may he directed into the same elevator to as-
cend to be cleaned a second time, and then descends into a gra-
nary, over the hopper of the mill-siones to supply them regu-
larly, and as ground it falls from the several pair of mill-stones
into the conveyors, where it is dried by the heated air. of the
kiln-drier, and is conveved into the meal elevator, to be raised
and dropped on the cooling floor, within reach of the hopper.
boy, which receives and spreads it over the whole area of the
circle which it describes, stirring-and turning it continually, and
gathering it into the bolting hoppers which it attends regular-
ly. The part of the flour which is notsufficiently bolted by the
first operation, is conveyed by a conveyor or drill, into the ele-
vator, to ascend with the meal to be bolted over again, and that
part of the meal which has not been sufficiently ground at the
first operation, is conveyed by a conveyor or drill, and let run
into the eye of the mill stone to be ground over,

Thus the-whole of the operations which used to be performed
by manual labour, is, from the time the wheat is emptied from
the waggoner’s bag, or from the ship’s measure, until it enters
the bolts and the manufacture be completed in the most perfect
manner, performed by the machinery moved by the power
which moves the mill, and this machinery keeps the meal in
constant motion during the whole process, drying and cooling it
more complete]y, avoiding all danger from fermentation, and
preventing insects from depositing their eggs, and performing
all the operations of grinding and bolting to much greater per-
fection, making the greatest possible quantity of t'c best quality
of flour out of the grain, saving much time and labour and ex-
pense to the miller, and preventing much from being wasted

by the motion ‘of the machines being so slow as to cause none

of the flour to raise in form of dust, and be carried away by the
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has obtained a patent, was not originally discovered

by the patentee, but had been in use anterior to the
supposed discovery of the patentee, in sundry placess
to wit: at the mill of George Fry and Jehu Hollings-
worth, in Dauphin. county, Pennsylvania; at Chris-
tian Stauffer’s mill in Warwick township, Lancaster
county, state of Pennsylvania; at Jacob Stauffer’s mill
in the same county, at Richard Downing’s .mill in
Chester county, Pennsylvania; at Buffington’s mill

on the Brandywine ; at Daniel Huston’s mjll in Lan- .
caster county, - Pennsylvania; at Henry Stauffer’s

millin York county, Pennsylvania; and at Dihl’§
mill-in the same county, or at sume of the said placésy’

and also’ at sundry other places in the said state of’

Pennsylvania, the state of Maryland, and elsewhere

uir, and the cases of the machines being made close, prevents
any from being lost.” - .
OLIVER EVANS.

Samuel H. Smith,.

Witnesses g Jo. Gules, jun.

" Washington County, District of Columbia; viz.

THIS 4th day of November, 1837,.personally a};peared be-
fore me, a justice of the peacein and for said countv. Olive r
Evans, who, being duly affirmed according to law,’ declares
that he is a citizen.of the United States. and:that his usyal:
place of residence i in the city of Philadelphid, and that he
verily believes th: he is the trueand original inventor of the
improvements he.. i, above specified, for which he ‘salicits 4
pafent.. ' . OLIVER EVANS..

Affirmed beforé me,
SAM. H. SMITH
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in the United States. 2d. “That the patent given to
the plaintiff, as be alleges'in his declaration, is more
extensive than ‘his discovery .or invention, for that

-certair parts of the machine in said patent, called an

improved hopper-boy, and which the plaintiff elaims as
his invention and discovery; to wit, the upright shaft,
ayms, and flights, and sweeps, or some of them, and
those parts by which-the meal is spread, turned and
gathered at one operation, and also several other
parts, were ot originally invented and discovered by
kim, but were in use prior 1o his said supposed in-
¥ention or discovery, to wit, at the places above men-
tioned, or some of them. 3d, That the said patentis
also more extensive: than ‘the plaintif’s invention or
discovery ; for that the application of the power that
moves the mill or other principal machine to the hop-

- per-boy is not an original invention or discovery of

the plaint ff; but was in use anterior to his said sup-
posed invention or discovery, to- wit, at the places
above mentioned, or some of them, 4th. That the
said patent is void, beause it purportsto give him an
exclusive properly in an improvement in the art of
mapufacturing meal, by means of a certain machine,
termed an improved hopperboy, of which the said.
plaintiff is not the original inventor or discqverer;‘
parts of the machine in the deseription thereof re-
ferred to by the patent, having been in use anterior
to the plaintiff’s said supposed discovery, to wit, at
the. places above mentioned, or some of them; and,

" the'sdid patent and description therein referred tor

~ontains no statement,. specification, or description..
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by which those parts, so used as aforesaid, may-be
distinguished from those of which the said plaintiff
may have been the inventor, .or- discoverer, protesting
at the same time that he has not been the inventor
or discoverer of any of the parts of the said machine:
6th. That the improved elevator, described jn the
declaration, ar referred to therein, was not originally
discovered by, the plaintiff, but was anterior to his
said supposed discovery or invention, described in
certain public works, or books, to wit, in Shew’s Tra-
vels; in the first volume of the Djnizge%'sal‘ History ;
in the first volume: of Mormer’s Hushdndry ; in. Fer-
guson’s Mechanics; in Bossuet’s Histoire des Mathe-
matiques ; -in  Wolf’s- Cours des Mathematiques ; in
Desagulier’s Experimental Philosophy, and in  Pro-
ney’s JArckitecture Hydrauligue, or some .of them,
6th. That the said patent is more extensive than the
invention or discovery of the plaintiff, because cer-
tain .parts of the machine called an improved eleva-

tor, were, anterior to the plaintiff ’s said supposed in-.

vention or discovery, described in certain public works,
or books, to wit, the works or . baoks above mention-

ed, or some of them ; and that the said patent is void,

because it neither contains or refers to any specifi-
cation or description by which the parts s6 before de-
seribed in the said public works, may be distinguished
from those parts of which the plaintiff may be the
inventor, or discoverer, protesting, at the same time,
that he has not heen the’ inventor or discoverer of any
of the parts of the said machine ;” gave in evidence

the existence of hopperboys prior to the plaintiff’s

alleged discovery at sundry mills in the state of Penn-
Vor, IIL 61
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sylvania, mentioned in the said notice; and forther
offéred to give in evidence the existence of hop-
perboys prior to the plaintiff’s alleged diseovery,
at sundry- other mills in the state of Penunsylvania,
not mentioned in the said notice; and the coun-
sel for the plaintiff objeeted to the admission of any
evidence of the existence of lopperboys in the said
millsnot mentioned in' the said notice. But the court
decided that such evidence was competent and legal.
To which - decision the counsel for the plaintiff ex-

- gepted. The plaintiff, after the above evidence had

been luid before- the jury, offered farther fo give in
evidence, that eertain of the persons mentioned in
the defendant’s notice, as having hopperboys in their
mills, and also certain of the persons” not mentioned
in the said notice, but of whom it had been shown by
the defendant that they had hopperboys in their mills,
had, since the plaintiff’s patent, paid the plaintiff for
license to use his improved hopperboy in the said
mills respectively. But the counsel for the defendant
objected to such gvidence as 1pcompetent and illegal,
and the court.refused to permit the same to be laid
before the jury. To which decision the plaintiff’s
counsel excepted.

The court below ‘charged the jury that the patent
contained no grant of a right- to ‘the several machines,
but was confined to the improvement in the art of
manufacturing flour by means -of- those machines ; and
that the plaintiff ’s claim- must, therefore, be confined
to the right granted, such as it was. That it had
been contended that the schedule was part of the pa-
tent, and contained a claim to the invention of the pe-
culiar properties and principles of the hopperboy, as
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well as other machines. But the court was of op-
mion, that the schedule is to be considered as part of
the patent, so far as it is descriptive of the machines,
but not farther; and even if this claim had been con-

tained in the body of the patent, it would have confer.

‘ved no right which was not granted by that instru-
ment.

The court further proteeded to instruct the jury
-that the law authorized the president to grant a pa.
tent, for the exclusive right to make, construct, use,
and vend to be used, any new and useful art, ma-
chine, manufacture, or composition - of, matter, or
-any new and useful 1mprovement in eny-art, machine,
&c. not knowr or used before the. application. As
to what constitutes an improvement, it is declared,

‘that it must be in. the principle of the machine, and .

that a mere change in the form' or proportions of any
machine shall not be deemed a discovery, Previous-

ly to obtaining the patent, fhe applicant is required to
swear, or affirm, that he verily believes that he is the,

true inventor or discoverer of the art, machine, or im-
provement for which he solicits a patent; and he must
also deliver a written dexcnptmn of his mventmn, and’
of the manner of using it, so clearly and exactly, as-to
distinguish the same from all other things before
known, and to enable others, skilled'in the art, to
construct and use the same, That from this short
analysis of the law, the following rules might he de-
duced. 1st, That a patent may be for-a new and
useful art; but it must be practical, it must be appli-

cable and referrable to something by which it may be

proved to be useful;a mere abstract priniciple cannot be
approprialed by patent. 2d. The discovery must
not only be useful, buf new; it must not have beea
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known or used before in any part of the world. It
was tontended by the plaintiff’s counsel; that the title
of the patentee cannot be impeached, unless it be shown
that he knew of a prior discovery of the same art, ma*
chine, &c.; and that #rue and original are synony-
Twous_terms in the mtention of the legislature. But, as
it was.not pretended that those terms meant the same
thing in common parlance, neither was it the inten-
tion of-the legislature'to use them as such. The first
section of the law, referring to the allegations of the
application .for a patent, speaks of the discovery as
something “not known or used before the applica-
tion;” and in the 6th section it is declared, that the
defendant may give in evidence that the thing secured
by patent, was not eriginally discovered by the pa-

_tentee, but has been in use, had been described in

some public work anterio;r to the supposed discovery.
8d. Ifthe discovery be of an mmnpsovement only, it
must.be an improvemént in the principles of a ma-
chine. art,'or manufacture, before known ot used; if on~
ly in the form or roportion, it has not the merit of 2
discovery. which can entitle the party to a patent. 4th.
'T'he grant can only be for the discovery as ‘recited
sng deseribed in the patedt and specification, If the

_grantee, is not. the original. discoverer ot the art, ma-

chine, &c. for which the grant fs made, the whole is
void. Consequently, if the patent be for the whole of -
the machine, and the discovery were of an improvement,
the patent is void. 5th, A machine, oran improvement,
may be new, and the proper subject of a patent, though
4he parts of it were before known and in use. The com™
bination,therefore, of old machines, to producea new
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and useful fesult, is a discovery for whlchapatent
may-be granted.

The above princ¢iples would apply to most of the .

questions that had been discussed. It was strongly
insisted upon by the defenddnt’s cdunsel that {his pa-
tent is broader than the d:gcqvery ; the evidenge pro-
ving, that in relation to the hopperboy, for the using
of which this suit is brought, the plaintiff can pretend
to no, discovery.beyond that of an improvement in'a
machine known and used béfore the alleged discovery
of the plaintiff. This argument proceeded. upon the
supposition, that the plaintiff had obtained a. patent
for the hopperboy, whick was entlrely a migtake. “The

patent was  for an improvement in the art of mapuy-.

facturing flour,” by means of a Hopperboy and-: four

other machines described in the specification, and mot’

for either of the machines so combined and used, That
the plaintiff is the original dlSCOVerer of this } improves
ment, was contested by no person, apd, therefore, it
Lcottld not with truth be alleged that the patent is-broad-
er than the discovery, or that the - plaintiff conld.pot
gupport an action on this’ patent against any person ';-Jm
should use the whole dlscovery. :

But could. he recover against a person who ‘had
made or'used one of the machines, which in part.coht-
stitute the d.lscovery? The plamtlﬂ‘ insisted $hat .he
could, because," having a right to ‘the whole, he ig né-
cessarily " entitled to the parts of which that whdle is
composed, Would it be setiously contended that a
person mlght acquire a right to the exclusive use of
a machine, because when used in combipation with
others, a new and useful result is- produced, which Re
could not have acquired independent of that ‘combi-.
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nation? If he could, then if A. were proved to be the
original inventor of the hopperboy; B. of the éleva-
tor,;and so on, as to the other machines, and either
had obtained paten'ts for their respective discoveries,

-or chose- to abandon them to the public, the plaintiff,

although it was obvious he could not have obtained
separate patents for those machines, might, nevertheless;
deprive the original inventors, in.the first instance, and
the public, in the latter, of their acknowledged right to
use those discoveries, by obfaining a pateut for an im-
‘provement consisting in a combination of those imachines
to produce a new result.

" The court further charged the jury,' that it was not
quite clear that this action could be maintained, al-
though it swas proved beyond all controversy, that
the plaintiff was the original inventor of this ma-
chine.. The patent was the foundation of the action,
and ‘the gist cf the action was, the violation of a
right which'that instrument had conferred. But the
exclusive right of the hopperboy was not granted by

‘this patent, although this particular machine consti-

tites a part of the improvement of which the plaintiff
is the original inventor, and it is for this improvement
and this only, that the 'grantis made. If the grant
then was not of this particular ‘'machine, could it be
sufficient for the plaintiff to prove in this action, that
he was the original inventor of it?

Again ; could the plaintiff have obtained a separate
patent for the hopperboy, in case he were the original
inventor of it, without first swearing, or affirming, that
he was the true inventor of that machine ? Certainly
dot. Has the plaintiff then taken, or could he have
taken, such an oath in this case? Most assuredly he
could not; because the préssribed form of the cath
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is, that he is the inventor of fhe art, machine, or
manufacture, for which he solicits & patent. But'since
the patent which he solicited was not for the hop-
perboy, but for.an improvement in the 'manufacture of
flour, he might, with safety, have taken the oath pre-
scribed by law, although he knew at the time that he
wasnot the troe inventor of the hopperboy; and thus
it would happen that ke could indirectly obtain the
benefit of a patent right to the particular machine,
which he could not directly have obtained, without
doing what it must be admitted, in t}us case, he had
not done.

But this was not all, If the law had pr(')vided for
fair and original discoverers a remedy when their
rights are invaded.by others, it had likewise provided
corresponding protection to others, where he has not
the merit, What judgment could the district coust
have rendered on a scire facias to repéal this patent,
if it had appeared that the plaintiff was not the. true
and original inventor of the hopperboy ? Certainly not
that which the law has prescribed, viz. tbe repeal of
the patent ; because it would be monstrous to vacate
the whole patent, for an’ invention of which the pa-
tentee was the acknowledged inventor, because he
was not the inventor of one of the constituent parts
of the invention, for which no grant is made. But
the court would have no alternative, but to give such a
judgment, or, in effect, to dismiss the scire facias;
and if the laiter, then the plaintiff would have benefi-
cially the exclusive right to a machine, which could
not be impeached in the way prescribed by law, al-

though it should be demonstrated that he was not

either the true or the original inventor of it. And
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supposing the jury ghould be of opinion, and so find
that the plaintiff was not the original inventor of this
machine, would not the court be prevented from de-
elaring the patent void, under the provisions of the
6th section of the law, for the reason assigned why
the district court could not render judgment upon a
seire facias? Indeed -1t might well be doubted
whether the defence now made by the defendant
eould be supported at all in thisaction, (if this action
eould be maintained,) in as much as the defendant
cannot allege, in the words of the 6th section, that the
thing secured by pafent was not originally discovered
by the patentee, since, in point of fact, the thing
patented was originally discovered by the patentee,
although the hopperboy may not have heen so dis-
covered. but if this defence coula not be made,
did not that circumstance afford a strong argument
against this action? If the plaintiff was not thein-
ventor of the parts, re had no rigflt to complain that
they were used by others, if not in a way to infringe his
right to their combined effect. If he was the original

‘inventor of the parts which constitute the vhole dis-

covery, OT any of them, he might have obtained a sepa-
rate patent for each machine of which he was the ori-
ginal inventor.

Upon the whole, although the court gave no posi-
tive opinion upon this question, they stated that it was
not to be concluded that this action could be support-
ed, even if it were proved that the plaintiff was the
eriginal invertor of the hopperboy. But if an action
would lie upon this patent for the violation of the plain-

#iff s right td, the hopperboy, still the plaintiff could not

.recover; if it had been shown to the satisfaction of the
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Jury, that he was not the originaF discoverer of that.
mackine. -

"It appeared by the testimony of the defendant’s.
witnesses, that Stauffer’s hopper-boy wasin use many
years before the alleged discovery of the plaintiff ;
that the two machines diffeed from each other very
little in form, in principle, of in effect. . They were
both worked by the same power which works the
mill ; and they both stir, mix, cool, dry, and conduct
the flour to the bolting chest. -Whether the ﬂxghts and
sweepers in the plaintifi’s hopperboy were preferable:
to the slips attached to the under part of the arm. in
Stauffer’s ; or whether, upon the whole, the formeris
a more perfect agent in.the manufacture of flour than
the latter, were questions which the court would not
undertake to decide; because, unless the plaintiff wag
the original inventor of the hopperboy, although he
had obtained a separate patent for it, he could  hot
recover in this action, however usefyl the improvee
ment might be, which he had made in that machine,
If the plaintiff had obtained 2 patent for his hopper-
boy, it would have been void, provided the j Jury should
be of opinion, upon the evidence, that his. dxscmery
did not éxtend to the whole machine, but merely to an
improvement on the principle of an:old one, and if this

hould be their opinion in the present case, the plam-
tiff could not recover.

It had been contemwled by the p]amtlff’s counsef
that ‘the defendant, having offered to take a license
from the plaintiff, if he would consent to reduce the
price of it to forty dollars, he was not at liberty to deny
that the plaintiff is the ongmal inventor'of this mas

Ver. III, 63
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chine. This arguménthad no weight ia it, not mere-
ly because the offer was fejecte:l, by the plaintiff’s
agent, and was, therefore, as if it had not been made ;
but because the law prevents the plaintiff from
recovering, ifit appear on the trialthat'he was not
the original inventor. If the offer amounted to an
acknowledgment, that the plaintiff was the onginal

‘juventor, (and further it could not go,) this might be

ased as evidence of that fact, but it would not. entitle
the plaintiff to a verdict, if the fact proved to be other.

wise.
The plaintiff’s- counsel had also strongly insisted,

_that under the eqity of the tenth section of the law,

the defence set upin this case ought not to be allow-
ed after three years from the date of the patent. This
argument might. perhaps, with some propriety, be ad”
dressed to the legislature, but was improperly urged
to the court. 'Thelaw had declared, that in an action
of this kind, the defendant may plead the general issue,
and give in evidence that the plaintiff was not the ori-
ginal'inventor of the machine for which the patent was

- granted. The legislature has not thought proper to

Limit this defenee.in any manner ; and the court could

_not do it,

But what seemed to be conclusive of this point was,
that the argument would tend to defeat altogether the
provision of the sixth section, which authorises
this defence to be made; for, if it could not be set up
after three years from the date of the patent, it would
be in the power of the patentee toravoid it altogether,
by forbeating to bring suits until after tle expiration
of that period.. And thus, although the law bas care-
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fully provided two modes of vacating a patent impro-
vidently granted, the patentee, though not the origi-
nal inventor, and, however surreptitiously he ‘may
have obtained his patent, may secure his title to the
exclusive use of another’s invention, if he can for
three vears aveid an inquiry into the vahdlty of his ti-
e,

The last point was, that Stauffer’s,inveniion was
abandoned, and, consequently, might be appropriated
by the plaintiff. But if Stauffer was the original inven-
tor of the hopperboy, and these notto fake a patent
for it, it became public property by his abandon-
ment ; por could any other person obtain a patent for
it, because no other person would be'the oviginal in-
ventor.

To this charge the plaintiffi’s counsel excepted.
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Mr. C. J. Ingerso]l, for the p]aintiﬁ',‘premiSed, that Feb. 264k,

‘this patent granted an exclusive right for fourteen
years in the improvement in the art, by meansof the
five machines, and for the several machines, the pe~
culiar prapertiés of eachin its practical results, and
the improvement of the art by the combination of the

whole. The proof of this position is, that the defend--
ant uses the precise machine, copied from the plain-
tiff's publication, and offered to pay for it; but they °

differed in price, -which led to the contesting the ori-
gmahty of the plaintiff’s invention.

1.-Itis said, in the charge of the court below, that
the action is fbunded -on the patent, which contains
no grant of a right to the several machines;, but is
confined to the improvement in the art, by means of
those machines. The patent is to be made out in the
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manner and form prescribed by the general act. What
are that manner andl form? By reciting the allega~
tions and suggestions of the petition ; giving a short
deseription of the invention, or discovery; and there-
upon granling an exciusive right in the said inven-
tion, or discovery.. The manner and form of these

“letters patent are arecital of, 1st. The citizenship of

the patentee. 2d. The allegations and suggegtions of
the petition, as to both ‘the improvement @nd the ma-
chinesin a short description, eferring to the annex-
ed schedule for one more full dnd particular in the
inventor’s own «words. 3d. That he has petitioned
ugreeably fo the spccz’ai act. 4th, A grant of the said
improvement,—The description must be short and
referential. Tt must be a descripfion. By the first

.section of the act of the 10th of April, 1790, ch.
284, it was to be described .clearly, truly, and fully;

perhaps because the board, constituted. by that law,
was to decide whether they deemed ‘the discovery or
invention sufficiently useful or important for letters
patent. The patent by express reference, adopts the
special act in exfenso. The connecting terms whick

-and said, bind the whole to the granting clause; the

allegations and suggestions recifed are part.of the
grant ; the machines are the means of every end, par-
ticular as well as general; nor can there be any prac-
tical result without them. To confine such a patent
to one general result from a combinatjon of ‘the whole
‘machines, nullifies it. Itis never so.in practice, and

would- operate infinite injustice in other cases. 2.

But the schedule is part of the patent in gll cases 3
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in this case it is esvecially’ so. By the act- of 1790,
ch. 34, s. 6. the patent; or specifications are prima facie
proof of everv thing -which itis incumbent on the
plaintiff to establish; and by the existing law, the
specification is considered as explanatory of the terms

used in the patent, so as to limit or enlarge the grant.s -

But it is said inthe grant, that ‘the schedule annexed
ismade part of the patent. it is made so by the. pub-
lic agent to avoid trouble, litigation, and unnecessary
recitals, The petition, schedule, and description, are
all referred to,and incorporated with the patent.,, What
does the law mean by a recital of allegations and sug-
gestions ?  What more can a petitioner do-than allege
and suggest ? He cannotshape or prescribe the man-
‘ner and form of the grant. The ‘charge denies that
the schedule, at sy rate is more than descriptive of the
machines, or thatit would confer any right, even if
.cldimed in the patent. But'if no right would be con-
ferred by insertion’in the grant itself, what becomes cf
the argument which ascribes such..potency- to the
grant? - The charge says, the grant ¢in only be for the
discovery as recited and described in the patentand spe-

cycation, rhe grant’is not for the parts, because wis

for the whole ; not in their rudiments or elements
not for wheels, cogs, ar weights, nor for wood, iron,
or leathers but for the pecunar properties, the new
and useful practical results from each machine, and the
vast upprovements from their combination in this art.
The charge supposes it impossible to obtain 2 patent

- o Whittemora.v. Cutter, ‘1 Galliz. 487,
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for a hepperboy, unless the plaintiff could swear that
he invented that machine. But the ozth isnot a
material, or at least; not an indispensable prerequisiie.ﬂ
3. The special act for the relief of the plaintiff, de-
cides him to be the inventor of the machines and im"
pravements for which he has obtained a patent. By
the constitution, art, 1. s. 8, congress have power to
promote the progress of science and the usef! u} arts, by
securing for limited times, to authors and inventors,
the exclusive right to their respective writings -and dis-
coveries ‘This has been done by. congress in the in-
stance of the plaintiff. The special act is an absolute
grant to him, binding on all the community, and pre-
cluding any inquiry into the originalily of the invention..
Tt includes a monopely in his invention, discovery, and
improvements in the art, and in the several machines
discovered, invented, improved, and applied, for that
purpose.- The patent is to issue on 2 simple” applica-
tion in writing by the plaintiff, without any prerequi-
sites of cilizenship, oath, fee, or petition, specification
and description to be filed. The act of 1793, ch.
156, requiresall these, and then granis a patent for
invention or discovery; whereas this grantis for that,
and for improvements in the art, and in the several
machines. Itis a remedial act,and should receive a
Tiberal construction to effectuate the intentions of the
legislature.b The patent is as broad as the law, if the
grant be governed by the recital. Its ' construction is
to be against the grantor, and according to the intent ;

o Whittemore v. Cutler, 1 Gallis,433.
5 Whittemore v. Cutter, 1 Gallis, 430.
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nor is it to be avoided by subtle dlstmctlons if there
are two interpretations, the sensible one is to_be adopt-
edis 4. The improved hopperboy of the plaintiff is
the only new and useful discovery which was in evi.

dence-in the case; tue court mxsconstrued the law in ‘

their charge in this respect, inasmuch as the®true con-

struetion of it is not that the patentee shall be the first -
and original discoverer of a- paténtable thing, but “the

true invenfor” of such'a thing; that such a thing was
truly discovered and paterited without kr‘owlédde'of
its prior use, or public employment, or existence: more

especmlb swhere; as in the present instance, -fHe

controversy is not between conflicting patents, but ‘be-
tween the true patentee of 2 new and useful paten.table
thmg, and a person defending himself against an in.
fringeinent, >n'the plea of its prior use by third persons
who had no patent, and whose discovery, even if prov-
ed was-of a thing néver in use or public existence, but
intotal disuse. The'stat. 21. Jac. 1. ch, 3,s. 6. an.
1623, grants the monopoly “of the snle working or ma~
Ling of any manuer of new manufacturee, within this’
realm, to the #rue and first inventor and inventors of
such manufactures, which others at the time of making
such’grant, shall not tise,” &c. It is contended, under-
our law, that the wility is to be ascertained as well as.
the originality ; and thatthis,as well as'that, is partly
a question for the Jury. The thing patenfaole must
be useful as well as- new. ~The useful thing patented
drevails over one, not useful nor ~patented, though in

a Jenk.,Cént. 133. Egstor v. Studd, "Plowd, 461. The U.
"8.v. Fislier, 2 Cranch. 886. 399.
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previous partial existence: This is not the case of
conflicting patentees; anato destroy this patent, the
previous use must appear, there being no pretence of
description ina public work. The title of the actis
“for the promotion of. the useful arts.” The first
section speaks of “any new and wuSeful arts,” not known
or used, &c. The sixth, of that which “had been
in use, or described insome public woik anterior
to the supposed discovery.” What degree of use
does the law exact? a use known or described in a
public work. Not merely an experimental, or essay-
ing; nor a clandestine, nor obscure ‘use. It mustbe
useful, and in use, perhaps in krown, if not public
use; something equivalent to filing a specification
off record. Now here utility was lost sight of in
search of novelty., Itseemed tobe taken for.grant-
ed, that pro-ihg the pre-existence of an unpatented
hopperboy defeated. the | plaintifi’s patent. The
desuetude of the rival “hopperboy ‘from inutility as-

-established. The question was between a new and

useful patented machine, and an useless and obsolete:
-one never patented; and which, not being useful,
never could be patented. But that the patentee’s
is usefnl nobody questions. At all events, the ques-
tion of fact, whether in use, should have been left
to the jury. The jury are substituted for the
board, which, under the first law, was to decide
whether the supposed invention was “sufficient-
ly useful and important” for a patent. The coust
below suppose Stauffer to have given his discovery
to the public. . Batit fell into disuse ; there was no--
thing to give. Stauffer did not know its value: if he
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hed abandoned 4 field with unknown treasure in the
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ground could he afterwards claim the treasure?s—

b The defendant’s testimony of the use of hopperboys
in milla, not specified in his notice, was erroneousfy
admitted. The objett of the provision' i fhe 6th

section of the patent law of 17923 ch: 156, was to-

snmpllfy the proceedings, 4nd to enable the'defendant
togive in evidence undef his notice, what he would
otherwise be obliged to plead specially.. The suffi-
ciency of the notice is, therefore, to be tested by the

rules of “special pleading; which, though technical,’

are founded in good sense and natural justice, and ate

intended to put the adverse party,on his guard as tq.

whit the other intends to rely upon ‘in his defencer
But such a notice as this could notanswer that pur-
pose.—6, The p]axnhﬂ' ’s teshmouv of the payment
for licenses to use his improved: hopperboy, ought

not to have been rejected. It ought to have been
adinitted as circumstantial evidence entitled ‘to some
weight.

Mr. Hopkinson and Mr. Sergeant, contra, 1. The
admissibility of evidence of theuse of the hopper-
boy, anterior %o the plaintitf’s . al]efred invention, in
mills not specifically mentioned in the notice, deperds
upon ‘the constiuction {hat may be given to the 6th
section of the act of the 21st of February, 1793, ch.’
‘156, taken in cdnnection with the notice, This sec-
tion is subtituted for the 6th section of the act of ihe

10th ‘of April, 1790, ch. 34. ~ The ofﬁcq of the sec-

a 'Grotius de J. B. ac. P. I 8, . 20, s, 28
Ver. IIL - 63 .
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tion, in each ‘of these acts, is two fold: 1st, To state
what shall constitute a defence. 2d.” Ta state the
manner in whizh, the defendant may avail himself ¢f
it. And whatever difficulties may exist (if any there
be) in the construction of the - gection, arise from the
combination of this two-fold object. That this was
the object of the section is petfectly obvious, The
general issue would be a denial of the ailegation con-
templated by the 5th section of theact of 1793, and
the 4th of the act of 1790, If the acts had stopped
there, it is manifest that the défendant could have had
no defence, but what was legally within the scope of
the general issue, The 10th section would not have
availed him, because, the limitation of time, and the
grounds for repealing a palent upon a scire facias, ave

‘totally different from ' those, which ought to coastitule -

a defence to the action. The patent may be opposed,
in an action, upon the ground that the patentee is not

_the original inventor; but it can be repealed only

upon the ground that he is not the true inventor.
Fraud (proof that it was surreptitiously obtained)
is.the mnecessary basis. in the one case; but error and
mistake is equally available ‘in the other. Neither
could the defendant avail himself of the provisioas in

- the prior part of the act: Fory these are merely. di-

nectory, and they terminate in the provision. made by
the 5th section, which would have been conclusive.
The 6th section is, therefore, a proviso 1o the 5tk.

“he 6th section of the act of 1790, made the patent

prima facie evidence only, which would have opened
the inquiry as to the #ruth of the invention. It’appears,
then, that the.object of the provisa was, in the first place,
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1o seitle what should consfilute a defence, ‘These mat-
ters would not have been within the scope of the genéral
issue, by the rules of pleading. They would have pre-
sented the subject of a special plea in bar. The act,
therefore, at the same time provides, that they may

be given in evidence under the general isswe, The -

- design, in this respect, was to save the necessity of
special pleading on the one hand, and-on the otter, to
give a reasonable notice. Does: the law require the
evidence to be set out? No; -and yet; if surprise is
to be fully guarded against, this ought certainly to
be stated, in order that the plaintif may prove that- it
_ isfalse, or proceeds from corrupt witnesses, &e.” Isit
then necessary that all the particulars should be ‘givén,
the state, county, township, town, street, square, num-
ber of the house? The law does not réquire it, What
certainty, then, is required in the notice? The answer
is obtained by #scertaining the use and intention of
the section, which were to save the necessity of spe-
cial pleading. What then must be alleged in a spe-
cial plea? Not the evidence or facts, but the: matter
of defence, which may be that the plamntiff was not
the true inventor, but that the invention was before
his supposed discovery. You must state what is
the ground and es:ence of the defence. and no-
thing more ; all else is surp1uqsage E. G. That
the plaintiff was not the ftrue 1mentox of the ‘hop-
perboy, but the same .was in use, prior to his sup-

posed discovery, at #he mill of A. Now its -being

in use at the mill of A, is not of the gssence “of che
defence, for it is as good if used at the mill  B.+
the essence is, that it was used before. Ths defend-
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ant then would be entitled to lay the place under a
videlicet, and of course would not be obliged to prove

not mean lo increase the difficulty of the defendant,
the same may be done in a mnotice. Consider the in-
c,o‘m'eniences‘of a contrary practice. A machine has
been used in a foreign country : the country, town,
and. place, may he -unkrnown. ‘Sh’all I, therefore, be
deprived of the benefit of my invention? Again, ifis
known. I-am bound to give thirty days notice before
trial and no more. Cui bono, that I should mention
a town or place in England? The intention is, that
the, plaintiff shall come prepared to prove where his
ingentio,n was made, and not to disprove the defend~
ant’s evidence ; that he shall have notice of the kind
of defex{c_:e intended] in order that he may shape his
case accordingly. If notice is given that the defend-
ant will. give in evidence, that the plajutifi’s machine
was. used*lgeforé_ ‘his supposed dis_covéryl, this is no

tice of special matter, tending fo prove that it was not
.invented by him.. The law does not require a sfafe-

ment -or description of the specizl matter, but notice
that spceial matter will be givenin evidence, tending

‘4o prove certain facts. There is na reciprocity in

the conirary rule. The declaration is general; it
does not specify the, defe of the invention, the place

‘ of the invention, nor the evidence or.facts by which

the originality and truth of the invention are” to be

- proved. et these are all extremely important to the

defendant, to enable him to prepare his defence., As
4o the breach, it'is equally general; it does not state
the fime, except asa mete matter of form, by whick



OF THE UNITED STATES.

the plaintiff is not bound. It does not state the place,
except by the very liberal description necessary for

the venue, but which is not at all binding. . And, final- .

ly, the rule contended for is impracticable, gonsist:
entl_y with the purposes of. justice; for it may, without
any fault of the defendant, deprive him of the beneﬁt

form, which he cannot possibly coley mth. lhe nq-
tice states that the use of the hopperboy at a number, of
mills, specially described by the state, - county, gnd
hame of the proprietor, “and at sundry other places in
wg said state of Pennsvlvania, e state of Maryland,

and elsewhere in the. Upited Stategs.” It is pot a]lgged
nor could ‘it'be, that the' defendant had the knowledge
that would have enabled him_ tg extend the specifigs:.
tion. Noris it alleged, thathe gould- have acquired
-the knowledge, by any éxertion he might have made;
on the contrary, the course he has taken is indicative of
perfectly fair infention. The exception is, that the de
fendant was permittel to give evidence that the hap-

perboy ““had been used at sundry other mills in_Penns, '

sylvania,” precisely in the words of tht notice, To
sustain this exception, then, the court must decide,that
this cannot in any case be done. But_ ifit capnot be
shown, thatin a single supposable case, this -would,
work injustice and defeat the law, it is sufficient.

Now. it is very clear, that in many. cases, - this may. be,_

precisely the state of the party’s knowle.lge, and.all he
can obtain, and it may be precisely the state of the. evi.
dence.’ Suppose & witness should ‘know that hopper-

boys were used in sundry mills, but not their precise io-
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cal sifuation, name of owner, &c. Or, suppose he
should have seen 2 hopperboy that bore the most evi-
dent marks of having been used in @ -mill, or mills.
The effect of such evidence is quite another question ;
its competency and relevancy are for the court; its cred-
ibility, and the inferences of fact that are to be made
from it, are for the jury. The-same supposition would
apply to its having been described in a public work.
It is necessary to give the title of the book, name
of the author, and number of the edition? This may
be impracticable. The defendant may have a witness

who has seen the thing in usg in 2 foreign country, and

not be able tn give a single particular; or who has seen
it described in a foreign work, of which he can give no
further account. Such evidence, if credited, would be
entirely conclusive; and yet he could have no benefit of
it because he had not done what was impossible, But
even if the witness knows all these particulars, the de-
fendant hasno'means of compe!ling him to disclose them
before the trial. The rules of pleading aim to es ab-
Jish a convenient certainty on the record, by giving the
party notice of what is alleged, and furnishing evidence
of what has been decided. In many instances, they fall
sho;f: of this, their avowed design; in none do they go
beyondit. Forthe purpose of preventing surprise, they
are wholly ineffectual; they give no notice of particular
facts, of evidence of -witnessés, The coyrective of the
evil, if evil there be, is to be found in the exercise
of the general ‘super'mtending authority of the court,
applied to cases where there may really be surprise or
fraud, So in this case, if there really had been sur-
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prise, (fraud is out of the question,) the court had the 18,18.
power to-grant a new trial. This power is an dmply
suffi¢ient corrective’; and its existence affords a deci-
sive answer to the argument drawn from the possible Ea.(on.
injustice that may be done:—2. The exceptlon to the
refusal to admit evidence of the - payment, for.the use
of licenses, will be easily digposed of. The fact to
be establlshed on the one side, and- dlsprowed on the
o!her, was, that the hdpperboy was in use before the
'allerred invention or discovery of Evanps, - The evx—
dence offered had no bearing whatever upon- the . q_ues»‘
‘l;ion of fact, If believed, it went no farther than to
show, that those who had paid, thought it best tp Pay;
2 decision that might”be equally prudent, whether the
fact was, or was not, as alleged. Such testimony
would be more ohjectionable than the opinion of the
witness ; for it would be only presumptive proof of
opinion, without the. possibility of examining its
grounds. As opinion, it would be inadmissible ; as
evidence of opiniom, it would be still more obJectlona~
-~ ble, .—3.. The plaintiff’s patent can only be considered
in one of three pomts of view. .1st, As a patent for
‘the improvement in the art of° manufactunug ﬁout,
. that is, for the combination. 2d. As a patent for
the combination, and also for the several maohmeS'
that is, a joint an:l severa] patent. 3d. As a patent sim-
ply for the several machines. Iti is very ‘clear that the
- patent itself is, for the combmatlon “only; though’ it is*
. equally clear, that by the terms of the law, ne might
have obtained a pafent ‘or the whola, and zlso for the
several.parts, 'That this is the necessary construction

E’van*
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of the patent, is plain from the patent itself, ta-
Eken in connection with the act of the 21st of January,
1808, ch. 117, The act anthorizes apatent to be is
sued for his ‘imjprovements in the art of fnanufacturing

. flour, andin'the several imachines, &c. The matters

are plainly different. ‘They are the subject of dis-
‘finct patents, to be obtained in the “manner and
Jorm»' presciibed by the act of 1793, ch. 156.
“The b'bjéct of \the special act, was to put Evans
aipon the saimé footing as if his former patent had not
‘Béenissued ;- butit did not medn to dispense with any
of the fequisites of the general law. With the gener-
‘of requisite (thathe was the inventor) it could not
dispense ; the constitution did not permit it. By the
gener#t law, umprovement in an art,’ and improvement

T a mackine, are distinct patentable objects. 'This

patentis énly for the improvenient in the art of ma-
nufdcturing flour, and the recital of ‘the special act,
and the words ‘‘which” and ‘said” do not at afl
Heljfit. It istrue;it is an improvement operated by
means 6f the machines, bur not exclusively. The
result may be seécured, without securing the ndeans,
THS patent was granteéd to the plaintiff s was receiv-
by kiin ; and must be presumed to be according to
‘ms application and his oath. The oath is, that he &
the true inventor of the S‘iimprovements above speci-
fied ;” which zerm is applied in. the specification, as
in the patent, only to the arf But, it is said the
specification isa part of the patent,and limits, or en-.
1hfges‘if, as the case may be. Mr. Justice Story, ‘i
the ¢ase which has been cited; only says, that the spe-
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cification may- control the generality of the patentis.
But the specification in the case naw before the court,
does not claim the machines. If the-patent was for
a combination, the plaintiff’s action was gone; he could
not maintain- it against'a person using one- of the ma-

tchines.. If the-patent was for the combination, and al*

so for the-several machines, that is'a joint and. several:
patent, then the patentee might proeeed upon it as.the
~one or the other, according'to-the nature of-the alleged-
invasion. If he proceeded upon it for a breach of the
right to the combination, he- must show the originality.
of invention, and might be defeated by oppogite proofs
If for a breach.of the right.to any one of‘the machines,
he might be. defeated by showing that he was not.the
_ariginal inventor of the machine,. So if it'be consuierf
ed a several patent, that is, as if he had five distinct
patents.. But, in no-conceivable case, can he stand up-
on any but one of these three grounds, ner claimto
have the benefit of a larger, or 'even,pf-avc_iiﬁ'exent pa-«
tent. -4. From.this analysis, which-ismecessary to pre-.
vant confusion, we-come to. inquire into the pature..of
the case presented to the court for decision, .and to
which the charge was to'be applied ; premising; 1st.’
That no:exception.can be taken to what the: coust/did-
not give in charge to the jury; and 2dly..Thatno ex-
céption.can be-taken ‘tp. an opinipn, however. errone-
ous, that had, no bearmg upon tbq Jissue to. -be degided
by the jury. It is.appprent from: the record that the
action of the plaintiff was- founded .upon ;the alleged-

o Whittemore v, Cutter; 1.Gallis)487. -
Veor. 1L 64
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use, by fch’e,defen‘dant, of a machine called a2 hopper-
boy, of which the plaintiff claimed to be the inventors
that the evidence on both sides applied to this allega-
tion, and- to this alone; the plaintiff claiming to be
the inventor, “and the’ defendant denying it. The
charge of the court noticed the several arguments that
had ‘been used at the bar, and examined the gene-
ral question as to the character of the patent; upon
which however, as it had not been discussed, no
opinion was given, Thisis clear; for if an opwmion
had been expressed it must have been that the action
was not maintainable. Nothing short of . that would
héve been material. But the court left the case.to
the jury, as of an action that was. mainitainable, and
inistructed them as to the principles by which it way to
be decided; which negatives the conclusion of any
opinion heving- been given, that the action was not

-muintainable, If the -defendant had requited the
. court to olistge that the action was 16t maintainable,

and thay had echarged that it was, of declined. to -
charge at alf; he wouldi-have hed ground - of excepe
tion, But the- plaintiff ¢dnnot complain, because ke
has whatiis equivalent to a decision 18" his fivour—
5. ‘The statute of Jattiey; {21 Fac, L c. 3.5i A; Di 1628,
confined monopolia to' the first and true'inventors of
manufactares ot Known or.used befére, One ' Hame
dved and seventy yeats had elapsed when ouradt: passs
edr; commerce and the arts Hdd made such advanv
ces, such- facilities had been éreated: for the diffusion
of" knowledge, that every thing known by use, or
déscribed in books,. might; be considered, as common

' property. It would have. bgen strange to adept a-dif-.
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ferent .principle. The act of congress does mot. -It
is a mistake to suppose there is in this respect any
difference between the act of congress and the act of
parliament. One says © useful” inventions, the other
“pew and useful ;”” but both have the expressions “ not
used or known. before.” A patent can only be upon
an allegation that the applicant has invented something
new and useful. Its novelty may -certainly be question-
ed ; perhaps its usefulness. But where the defence is,
that the thing was known or used before, is it mecessa:

ry to prove the usefulness of the thing so known or ‘

used? The act does not require it; nor is there any

gaod reason why the patentee should be’ permitted o

controvert it,

. Mr. Harper, in reply, infsisted, 1. That the coutrt
below had erred in admitting testimony of the use of
the plaintiff’s machine in mills not specified in the
notice. The statute was not framed witha view to
the benefit of the defendant alone. iThe nptice to be
given, is not that vague, indistinet, general notice,
which is set up on the other side. It must be an ef-
fectual, useful notice ; such a notice as may put the
patentee on his guard, and enable him to see what
are the precise grounds of defence. It must be more
specific-than a mere transeript of the particular class
of grounds of defence, such as suppression of parts,
rédundancy, &c. The circumst‘ani:es of the fimg,
the place when and where used, and by what per«
sons, are essentially necessary in order to enable the
patentee to meet the défence. The burthen of proof
i, in effect, thrown upon the patentee; and the law
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intended that he should meet it:fairly, "Such a no-
tice as that given in this case would not- be goed, if
put into the form of a special plea. The degree of
certainty required in a plea, in the statement of the
time and place when-and where material facts have
happened, is one of the most difficult questions of the
law; but- these cireumstances must always be laid,
and must be proved s laid, whenever it is. essential to
enable the other party to. maintain his case. .There .
is. a distinction betweéen the matfer -of defence and the
evidence by which' it’is to be mdinfajined. A notice

of the particulars of the evidence is not required, but

of the - time and place where- the former use -of dhe
machine in question occurted: Nor is'this unreasom-
able ;' for it is highly improbable that any body would
be able- to testify as to the minute partlculars of an

inveations without being -able ‘tor ‘remember in what
work ; he had -seen it described, ‘or to state in what
place dnd ;at what time he had-seen ¥ used.—2. The

‘special act for the plaintiff s relief is a distinct, -sub-
. staritive,‘independent grant, declaring ‘the pldintiff fo

be the original' inventot, and as such, entitled to & pa-
tent. -It.contains no réference to the general patent
law, nor does it reserve any.right in otiiers to contest
the -originality of kis.invention, ~The defendant,
therefore, .cannot say that the plaintiff s not the in-
ventor, though he may deny that he-has violated the
plaintiff’s rights as inventor. Congress is not-confi-
ned by the eonstitution to any particular mode of de-

- termining the fact who are-inventofs or authors. It
‘js true, a patent or ‘copyright can only be granted te.

an inventor or authar; but the originalify of the ip~
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vention -or authorship may be determined ~ by “eone
gress itself; upon such testimony as it deems. suffi-
cient ; or by an administrative act, ‘by the decision of
some board or executlve oﬁ'icer or, lastly, by a--judi-
cial -investigation : accordmg as the legislative -will
‘may ‘prescribe either of these several ‘modes. The
«act of parliament, 15 Geo. 3; for the- relief.of Watt
‘and Boulton, *he inveators of the improved steam-
engme, and extending the, term ‘of their patent ‘for
twenty-five. years, contained an- express provision that
‘every objection in law competent against the patent
should be competent against the act, “to all- intents
and purposes, ezcept so far as relates do -the ternt thereby
granted.”s  The act of congress ‘for the relief of Oli-
wer Evans contains no -such provision. The con-
clusxon, therefore, is; that the legislature- meant to

guiet him in ‘his claim, after he had so long enJoy—‘

ed it, and in.consideration of his peculiar' merifs,

and of “his’ former patent having been vacated for -
-mformahty —3. The court below insiructed the jus

1y thatthe patent was not for any one machine, but
for the combined “effect of the whole; though they

concluded by leaving it upou the prior use, ‘still the.

intimation that the action could not be m'untamed
even though the prior use was not proved “did not

leave the fact to the jury free from bias. Though -

not a pomtne direction to the jury to find for the de.
fendant, it had the effect of a ‘nonsuit. ‘The wishes
of the grantee, and the infention of the grantor, both
extended, as well.to a patent for the several machmes,

a Hornblower v. Boulton, 8 T R: 95. 97;
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as toa patent for the combined effect of the whole
The word * improvement,” though in'the singular num.
ber, extends not only to the plaint:ff’s iraprovement.in
the att of manufacturing flour; but to his improvement
in the several machines by means of which the opera-
Hions of the art are eonducted. This was a patent for
an vmprovement on the par’ucular machine in question,
and not for its original invention, In this respect it is
Tike that of Watt and Boulton for their improvement
on the steam-engine,—4. The prior_ use, which is to
defeat a patent, onght to be a public use. The defence
here set up, under the bth section of the patent law of
1793, ch. 156, was, that the patentee was not the on—

“ginal discoverer, and.that the thing had been in use,

&e.. But how else could it be shown that he was not
the discover :r, but by showing that it had before been
in public use? A mere secret furtive use would-not
disprove the fact of his' being the original discoverer,
If this were so, then the art of printing and gun-powde®
were not invented in Europe, because they hadbeen
hefore used in a sequestered corner of the globe,
tike China. -But there is a distinction between a
first discovery and an original discovery. The art of
printing was originally discovered in Germany, thaugh
it was firsf invented in China. So the plaintiff would
not cease to'be the original inventor of the hopper-
boy, even if it had been proved that another similar
machine had-been before privately used in a single
mill. It ought, therefore, to have been left to the ju-
5y to find for the plaintiff, if they believed that the use
wwas a secret use,
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Mr. Chief Justice MirsuaLn delivered the opinion  18f8

of the court, : m
In this case’ exceptions were taken in the circuit "
court, by the counsel for the plaintiff in error, Eaton.

1st. To the opinion of the court, in admitting testi- March 1th.
wony offered by the defendant in that court.
‘2d. Toiits opinion in: rejecting . testimony offered by
the plaintiff inthat court. ‘ '
3d. To the charge delivered by the judge to the
Jury. o
Under the 6th section of the act for the promotion xl;f:‘,:,'u:e“ﬁ:
of useful arts, and to repeal the act heretofore made der the Sthace

tion of the pa-

neral tent law of
for that purpose, the defendant pleaded the general 1%3, chu.156,of

issue, and gave notice that he would prove at the trial, the prior use
that the improved hopperboy, for the use of which, ;ﬁ;‘,‘,;d,‘h‘“g
without license, this. suit was instituted, had been
used previous to the alleged invention of the said Evans,
in several places, (which were specified in the notice,)
or in some of them, ‘‘and also at sundry other places
in ‘Pennsylvania, Maryland, and elsewhere in the Uni-
ted States.” Having given'evidence as to-some of the
places-specified in the notice, the defendant offered’ ev-
idence as to some other places not ,sﬁe'ciﬁe'd. This ev+
idenge was objected to by the plaintiff, but admitted by
the court; to'which admission the plaintifi’s counsel
excepted,”
‘The- 6tk seqtion of the det appears to be drawn on-
the idea, thdit the defendant would:not be at liberty to
contest the-validity of the' pitént on the general issue,
It therefore intends:to relieve the defenddnt from’ the
difficulties of pleaiding, when- it aliows him to give im
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evidence, matter which does affect the patent. But
the notice is directed for the security of the plaintiff,.
and to protect him against that surprise to which he
mxght be exposed, from an unfair. use of this privilege.
Rea.somng merely on the words ditecting this notice,
it might be difficult to defie, with absolute preci-

> sion, what it ought to- include, and what it~ might

omit, . There are,” however, circumstances in the act
which may have some influence’on this point. It has
been already observed, that the notice is substituted
tor a special plea ; it is farther to be observed, that it
is a substitute to which the defendant is not obliged
to resort. The natice is to he given only when it is
intended ‘to offer the :special matter in evidence om
the general issue, The defendant is not obliged to
pursue this coursé. He may still plead specially, and
then the plea is the only notice which the: plaintiff ean.
claim, If, then, the defendaat may give in evidence:
on a special plea the prior use of the machine at
p}a.ces not specified in his plea, it would seem tp fol-
low that he may give-in evidence ils use at places.
not specified in his notide, Itis not believed that 2
plea would be defective, whick did not state the ‘mills.
in -which the machinery alleged to he previously useds
was. placed.

But there is still another view of this subject

< which deserves-to be con51dered The. section whmh'

directs this notice, also directs that if the special mat-
ter stated in the section be proved, ¢ judgment shall
be rendered for the defendant, with costs, and the pn-
tent shall be- declared void.” The notice might .be:
intended not only for' the information of the plaintiff,



OF THE UNITED STATES. 505

but for the purpose of spreading on the record’ the 1818.
cause for which the patent was avoided. This object m
is accomplished by a notice which specifies the partic- v/
ular‘matter to be proved. The ordinary powers_of the Eaton.
court are sufficient to prevent, a‘nd_ will, undoubtedly,

be so exercised, as to prevent the patentee from being.

injured by the surprise.

This testimony having been admitted, the plaintiff Testiinony on
offered to prove that the persons, of whase prior usetpigxgm'm&hai
of. theimproved hopperboy the defendant had giv enﬂ‘ﬁo]:s;s;gfﬁgf
testlmony, had paid the plaintiff for licenses to use h¥s ?}f;hfie';‘.e“:é‘:";

ilmprove 0 t S t. Thishad given evi-
proved hopperhoy in their mills since his paten hi Sdenc%,hadpmd

testimony was rejected by the court, on the motion of ﬁhepl'amuﬁ'for
t

the defendant,and to this opinion of the court, also, his ns,ensa&:,z;

oughtnottobse

the plaintiff excepted. aboolutely re-

The testimony offered’ by the plaintiff was entitled jecteds dt‘;:‘;gryh
to very little weight, but oughi not to have been abso-Ijtle weight.
‘lutely rejected. Counnected with other testimony, and
under some circumstances, even the opinion of 2 party
may be worth something. It is, therefore, dn such 2
case. as'this, deemed more-safe to permit it to go to the
jury, subject, as all' testimony is, ~ to the animadver-
sion of the court, than entirely to exclude it
We come next to consider the charge delivered to
the jury.
“The errors alleged in this charge may be cons1dered
ynder two heads:
1st. In construing the patent to be solely for the gen-
eral result produced by the combination of all the ma-
¢hinery, and not for the several improved machines, as
well as for the genéral result,
2d, That the jury must find for the'defendant, if they
Vor. XI ' 65



506 CASES IN THE SUPREME COURT -

1818. should be of opinion, that the hopperboy was in usepre-

E’van; or to the invention of the improvement thereen by Oli-
w  ver Evans. ‘ ‘
Eaton. The construction of the patent must certainly depend

on the words of the instrument. 'But where, asin this
case, the words are-ambiguous, these may be circam-
stances which ought to have great influence in expoun~
. ding them, The intention of the parties, if that inten-
tion can be collected from sources which the prinei-
ples of Taw permit us to explore, are entitled’ to
‘great consideration. But before we proceed to' this

fovestigation, it may not be improper to notice the ex-.

tent of the authority under which thisgrant' was
tssued,
uzre, whe- 1he authority of the executive to make this grant, 1s

fh’i"e:r‘;‘[";i’;gz derived from the general. patent law, and from the act
aw, improve- for the relief of Oliver Evans, On the general patent

ments an diffe- - . .
e wnthines Jaw alone, a doubt might well-arise, whether improve-

inclu- ep .
ded ,:fhézz,::c ments on different machines could regularly be compre-
patent, soarto } M . . .

Diven right t0 hendgt% in the same patent, so as to give, a right to the
the ecxousive exclusive use of the several machines separately, as

tise of severa . . \ )
machines . se- well as a right to the exclusive use of these machines

1 . s i i irreg
%‘::‘i?t:s{he cin combination. And if such a patent would be irreg-

dusive use of yfar, it would certainly furnish an argement ofno m-
i&m ?@mbinaj considérablehweight against the construction, But the
owever this“act for the relief of Oliver Evans™ entirely removes
%zg}tsge%g;this doubt. That act authorizes the secretarvy of state
Oliver Evans” to issue a patent, granting to the said Oliver Evans the
his gass. full and exclusive right, in his invention, discovery,

and improvements.in the art of manufacturing flour; and
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an the several machines which he has invented, dis- 1818.
covered, improved, and applied to that purpose. ‘E’W
~ . . vaps .

Of the authority, then, to make this pateni co-exten- .
sive with the construction,for which the plaintifi’scoun- Eaton-
sel contends, there can be no doubt, '

The next object of i mqmry is, the intention of the Intention of
parhes}so farasit may be collected from sources t:o:};: g.“‘:’,ff ::
which itis aﬂowable to resort. OB

The parlies are the govern;qent, acting by its agents,
and Oliver Evans.

The intention of the government may be collected’
from the “act for the relief of Oliver Evans.” That
act not only confers the authority to issue the grant,
but, expresses the intention of the legislature "re-
specting its extent. It may fairly be inferred from
it, that the legislature intended the ‘patent toinclude
both the general result, and the particular improved
mackines, if such should be the wish of the appli-
cant. That the executive officer intended to make
the patent co-extensive with the application. of Oli-
er Evans, and with the sgecnl act, is to be inferred
from the referenceto both in the patent itself.  If,
therefore, il shall be satlsﬂ.ctomly shown from his ap-
plication, to have been tne intention of Oliver Evans
to obtain a patent including both objects, that . must be
presumed to have been also the intention of. the grant-
or.

The first evidence of the intention of Oliver Evans i is
farnished by the act for his relief. The fair presump-
tion is, that it conforms to his wishes; at least, that it
does not transcend them, .

The second, is his petition to the secretary of states
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which speaks of his'having discovered certain ‘useful
improvements, and prays a patent for them, “agreeably
to.the act of congress, entitled, an act for the relief of
Oliver Evans.” - This application is for a patent.co-ex-
tensive with the act.

This intention is further manifested by his specifica-
tion, It is notto be denied, that a part of this speci-
fication would indicate an intention to consider the
combined operation of all his machinery as a =single

‘improvement, for which he solicited a patent. But

the whole taken together, will not admit of this expo-
sition. The several machines are described with that

- distinctness which would be used by =a person in~

tending to obtain a patent for each, In his number 4
which contains the specification of the drill; he asserts
his claim, in terms, to the principles, and to.all the me-
chines he had specified, and adds, “they may all be
united and ¢ombined in one flour-mill, to produce my

‘improvement in the art of manufacturmg flour com-

plete, or they may be used separately for any of the pur-
poses specified and allotted to them, or to produce my

‘improvement in part, according to the circumstances

‘of the case.”

Being entitled by law to a patent for all and bach
of his discoveries ; considering :himself, ‘as he avers
in his speciheation and affirmation, as the inventor of
each of these imi)r_ovements; understanding, as he de-
¢lares he did, that they mightbe used together so'as
to produce his unprovement complete, or separateh,

- s0 as to produce it in part; nothing can be more im-

probable, than that Oliver Evans intended to obtain'a

~paternt solely for their combined operation. His affi-
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mation, which is annexed to his specification, confirms 1818,

this reasoning. To the declaration that he is the in- m
ventor of these improvements, he adds, “for which he v.
solicits a patent,” . Eatom,

With this conviction of the intention with which it
was framed, the instrument is to' be éxamined.

The patent begins with a recital,-that Oliver Evans gonstruetion
had alleged himself tobe the inventor, ofa new and of e Prtent
useful improvement in the art of manufacturmg ﬂOur,
&ec. by the means of several machines, for a description .
of which reference is made to his specification. “

It will not be denied, that if the allefation of Oliver
Evans was necessarily to be understood as conforming
to this recital, if our knowledge of it was to be derived
entirely from this source, the fair construction would
be, that his application was singly for the exclusive
right to that improvement which was produced by the
combined operation of his machinery. Butin constru-
ing these terms, the couyt is nct confined to their most
obvious import. The allegation made -by Oliver
Evans, and here intended to be recited, isin his peti-
tion to thesecretary of state. That petition is embod-
ied in, and becomes a purt of the patent. It explains
itsell, and controls the words of reference to it. His
allegation is not “that he hus invented a new and -use-
ful improvement,” but that he has discovered certain
‘useful improvements. The words used by the depart-
ment of state in reciting this. allegation, must then be
expounded by the allegation 1tselr, which is, made a
part of the patent

The recital proceeds, “which improvement has ot
been known,” &c. These words refer ‘clearly to
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the improvement first mentioned and alleged in the
petition of Oliver Evans, and are of course to be con-
trolled in like manner with the antecedent words, by

that petition. This part of the recital is concluded by

adding, that Oliver Evans has affirmed, that he does
verily believe himself tv be the true invefttor or discov-
erer of the said improvemeut,

But the affirmation of Oliver Evans, like his petmon,
js embodied in the grant, and must, of course, ex-
pound the recital of it. That affirmation is, that he
does verily believe himseif to be the true and original
inventor of the imgprevements contained in his specifi-
tion.

In everyinstance, then, in which the word im-
provement is used in the sirigular number . throughout
the part of recital of this patent, itis used in reference
to a paper contained in the body of the patent,
which corrects the term, and shows it to be inac-
curate.

_The patent, still by way of recital, proceeds to add,
“and agreeably to.the act of congress, entitled ‘an act

for the relief of Oliver Evan< > which authorizes the

secretary of state {o secure to him, by patent the ex-

" clusive right to the use of such {mprovement in the art

of manufacturing flour an1 meal, and in the-several
machines which he has discovered, improved, and ap-
plied to that purpose ; he has paid into the treasury, &e.
and presented a petition to the secretary of state, signi-
fying a desire of obtaining an exclusive property in
the said tmprovement, and pra) ing that a patent may be
granted for that purpose.”
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To what do the words “‘seid improvement?” relate?
‘Fhe answer which has been given at the bar is entirely
cortect, To the improvement mentioned -in the stat:
ufe and in the petition, to both of which .direct refei-
enae is made¥ But i the statute, and in the petition,
the word used is “improvements,”in the plural. The
patent therefore, obviously affixed to {he word im-
provement, in the singular, the same sense in which
ihe” plural is employed, both in the statute and in the
petition. We are compelled from the whqle context
so to crnstrue the word in every place in Which it'is
used in the recital, because itis constantly employed
with express reference to the act of congress, or to
s6me ‘document embodied in lhe patent, in each of
which the pleural is ased.

When, then, the words “said improvement® are us-
ed as a'term of grant, they refer to'the words of the
recital, which have been already noticed, and must be
cOnstrued in the same sense. This construction is
rendered the more necessary by the subsequent words,
which refer for a description of. the improvement
to the schedule. It also derives some weight from
the words “according to law,” which are annex*
éd to the words of grant. ' These woids <can refer on-
ly to the general patent law, and to the “act for
the relief of Oliver Evans.” These acts, taken to-
gethe}, seem to require that thé patent should- con-
form to the specification, affirmation, and petition of
the applicant. '

It would seem as if the claim of Oliver Evans was
rested at the circuit court, on the principle, thata

. grant for an_improvement, by the combined. operation

(31
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of all the machinery, necessarily included a right to the
distinct operation of each part, inasmuch as the whole
comprehends all its parts. After very properly rejest-
Ing this idea, the judge appears to have considered the
department of state, and the patenteey; as having pro-
ceeded upon it in making out this patenf., He suppo-
sed the intention -to be, to convey the excl ive right
in the parts as well as in the whole, by a grant of the
whole; but as- the means used are in law incompetent
to produce the effect, he construed the grant according
to his opiriion of its legal operation.

There is great reason in this view of the case, and.
this court has not discarded it without hesitation. PRut
as to the grant, with the various documents which form-
a part of it, would be contradictory to itself; as these
apparent eontradictions are all reconciled by consider-
ing the word “improvement? to be in the plural in-
stead of the singular number; as it is apparent that
this construction gives to the grant its full effect, and
that the opposite construction would essentially defeat
it, this court has, after much consideration and doubt,
determined to adopt it, as the sound exposition of the
instrument.

The second error alleged in the charge, is in di-
recting the jury to find for the defendant, if they should
be of opinion that the hopperboy was in use prior to
the improvement alleged to-be made thereon.by Oliver
Evans. . .

This part of thi;.icharge seems to be founded omw
the opinion, that if the patent is to be considered as
8 grant of the exclusive use \of distinct improvements
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itisa grant sor the hopperboy 1tself and notforan  1818.
improvement on the hopperboy. , ) m
‘The counsel for the plaintiff contends, that this part Y.
of the charge is erroneous, because, by the “act for the Eaton.
relief of Oliver Evans,” Congress has itself decided
that he is the inventor of the machines for which he
solicited a patenf, and has left that point open to judi-
cial inquiry.
This court is not of that opinion. Without inquir- g’;f’i;gr};‘s’;
ing whether Congress, in the exercise of its power can decide the

“ to secure for limited times, to authors and’ inv entors, {,‘:ffaﬁ;‘i‘g“;ﬂ
the exclusive right to their.respective writings and: dis- :2;}:3,2522;2;
coveries,” may decide the fact that an individual is an gf:ff,‘,’ggn-’;ﬁ::
author or'inventor, the court ¢an never presume Con- ‘%”})‘;‘;‘;g‘:ﬂ
gress to have decided that question in a general act, thorship orin-
the words of which do not render such constrnction un- Iﬁ;‘;‘;".f maBy:
avoidable. The words of this act do not require this m?med}:he
construction. They do not grant to Oliver Evans the‘facg_“ fhe case
exclusive right to use certain specified machines ; hut
the'exclusive 1ight to use his invention, discovery, and
improvements ; leaving the question of invention and
improvement open to investigation, under the general‘
patent law,

The plaintiff has also contended, that 1t 1s not ne-
cessary for the patentee-to show ‘hlmself to be the
first inventor or discoverer. That the law is satisfied
by his having -invented a machine, although it may
have been previously discovered by some other per-
son. '

Without a critical ‘inquiry into the accuracy -with
which the term invention or discovery may be ap-
plied to any. other than the first inventor, "the court

Vor. IIL €6
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1818, considers, this quéstion as comple‘ely deciled by the
w~~  Gth section of the general ‘patent act, That declares,

‘Bvans ) . - e . r
v.  thatif the thing was not origindlly discovered by the

Gaton: ; in  use .

«
Faton: patentee, but had been in use, or . had been de-
If the thingse- . . .
cured bybpa-SCI‘lbed in some public work, antevior to the sup-
;ﬁ"::;ui, Sooposed discovery of the patentee, judgwent shall be

scribed in apendered for the defendant, and the patent declared
public wo;k o

anterior to the yo1id.

supposed dis= o .. :. . .

cog}e):;?the pa Admitting the words ‘originally discovered,” to
::ﬁte‘m‘:,. ‘fl‘,?,;be explained or limited by the subsequent words, stil

E:‘e"‘ee hadaie the thipg had been in use, or had been described in

:’l:i;::}%zgga public work, anterior tf’ the supposed discovery, the

oo ornots . patent isvoid. It may be that the patentee had no
knowledge of this previous use or previous descrip-
tion; still his patent is void: the law supposes he
may have known it; and the ‘c\hargg of the judgé,
which must be taken as applicable to tlie testimony,
- goes 6 farther than the law.

 O.% in enic  The real inquiry is,” does thé patent of Oliver

tled under his : A
p:tent to the Evans compreliend more than he has discovered? -If

:}“’Z{,’;‘Z“;Vé‘;ﬁ itis for the whole hopperboy, the.jury has found

machines . : iy i fous N

hich he hns that thx.s m.achme was in previous use, . If it embraces
invented, and gply his improvement, then the verdict must be set
of hisimprove -

aents on ma aside. .

;",‘,‘;;'d,,g’x;’: The difficulties which embarrass this inquiry are not

od. less than those Whi'c(h were involved in the first point.
Ambiguities are still to be explained, and cqntrédictions
to be reconciled.

The patent itself, construed without reference to
the scheddle and other documents to which it refers,’
and which are ‘incaorporated in it, would bea gra'nt
of 3 single improvement; but construed with those
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dacuments, it has been determined to be a grant of the
several improvements which he has made in the
machides enumerated ‘in his specification.” But. the
grant is confined to improvements. There is no ex

pression in it -hich extends to the whole of any one of

the ‘'machines which are enuwmnerated in his specification
or petition. The difficulty grows out of the complexi-
ty and ambiguity of the specification and petition.
His schedule states his first principle.to be the opera-
tion of his machinery on the meal from its being
ground'until it is bolted. He adds “this pfinciple I
apply by various maghines, which I have invented,
constructed, and adapted to the purpoges hereafter

specified,”
His second principle is the application of the power

that moves the mill to his machinery.

The application of these prmcxples, he says, to: manu-
facturing flour, is what’he claims as- his invention ‘or
improvement in the art.

He asserts himself to be the inventorsof the machmes
and claims the application of these 'principles, to the
improvement of the j)rocess of manufacturing flour, and
other purposes, as his invention and improv ement in
the art.

The schedule next proceeds to describe the different
machines as improved, so as to include in the descrip-
tion the whole. machine, without distinguishing his
improvement from the machine_ as -it existed previous
thereto; and in his fourth number he says, “I claim
the exclusive right to the principles, and to all the-ma
chines above specified, and for all the usesand purpo-
ses specified, as not having been heretofore knoWn o
used before I discovered them,”

15
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If the opinion ofthe court were to be formed or the
.schedule alone, it would be difficult to deny that the ap-
plication of Oliver Evans extended to all the machines
it describes. But the schedvle is to be considered in
connection with the other documents incorporated in
the patent.

""The affirmation which is annexed to it avers, that
‘he is the inventor, not of the machines, but of the im-
prp\'eménts herein above specified.

In his petition he states himself to have [discovered
certain useful improvements, applicable to the art of
manufacturing flour, and prays a patent for same;
that is, for hisimprovements, agreeably to the act of
congress, entitled, “an act for the relief of Oliver
Evans.” After stating the principles as in his sched-
ule, he adds, “the machinery consists of an improved
elevator, an improved conveyor, an improved hopper-
boy, an improved drill, and an improved kiln-
dryer.”

Although, in his specification, he claims a right to

.the whole machine, in his petition he only asks a pa-

tent for the improvements in the roachine. The dis.
tinction between a machine, and an improvement on-
‘a machine, or an improved machine, is too clear for
them to be confounded with each other.

The act of congress, agreeably fo which” Evans pe-
titions for a patent, aunthorizes ihe secrefary of state
to issue one, for his improvements in the art of manu-
facturing flour, “and in the several machines which he
has invented,discovered, imprpved,3nd applied ta tha t
purpase.”?
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In conformity with. this act, this schedule, and this  1818.
petition, the secretary of state issues his patent, which, m
in its terms, embraces only impfovements, Taking the. v,
whole together, the court is of opinion, that the patent Eaton.
is to be constructed as a grant of the general result of
the whole machinery, and of the improvement in each
machine. Great doubt existed - whether the words of
the grant, which are expressed to be for an irmprove-
ment or improvemenis only, should be understood as
purporting to be a patent only for improvements; or
shonld be so far controuled by the specification and pe-
tition, as to be considered as a grant for the machine
as improved, or in the words of the.schedule and petition,
for “an improved elevator, an improved conveyor,
an improved hopperboy, an improved drill, and an
improved kiln dryer,” The ma{jority of the courf
came at length to the opinien, that there is no sub-
stantial difference, .as they are used in this grant,
whether the words grant a patent for an improwement
on a machine, or a patent for an improved machines
since the machine itself, without the‘improvement.
would not be an improved-machine. Although I.did
not concur in this opinion, I can perceive no inconve-
nience from the construction.

It is, -then, the opinion of this court, that Oliver
Evans may claim, under his patent, the ‘exclusive
use of his inventions and improvements in the art of
maunufacturing flour and meal, and in the several
machines which he has invented, and in his” im-
provements on machines previously discovered.
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1818, In all cases where his claim is for.an improvement
Evans on a machine, it will be encumbent on him to show the

Y. extent of his improvement, so that a person under-
Faton.  standing the subject may comprehend distinctlyin what-
\Where thelt consists.

;:""gfig'ﬁ‘l; S.On:le ‘doubts have been entertain.ed respecting the
provement on jurisdiction of the .courts of the United States, as both
amachine, he . e o

Twust show the the  plaintiff and defendart aze citizens of the same

g::;:r?:tvegcrl‘? state. 'The 5th section of the act to promote the pro-

in an intelligigress of useful arts, which givesto every patentee a

ble manner.  ©, N Do, . .
right to sue in a circuit court of ‘the United States,in

g{}::g}‘g‘%‘fcase his rights be violated, is repealed by the 3d section

l&:ng%r:eﬂp;?;g of the act ot 1800, ch, 179, (xxv.) which gives the ac-

tent law, so astion in the circuit court of the United States, where a
to give him a . .
right to sue in patent is granted “pursuant’’ to that act, or to the
tcﬁn, a‘;ﬁ‘éﬁact for the promotion of useful arfs. This patent, it

the defendant has been said, is granted, not in pursuance of either. of
may be a ¢l

zenof thesame those acts, Hut in pursuance of the act “for the relief of

stats withhim ... . . ..

self. Oliver Evans.” But this court is of opinion, that the
act for the relief of Oliver Evans is. eagrafted on the
genteral act for the promotion of useful arts, and that
the patent is issued in pursuance of both. The juris-
diction of the court is, therefore, sustained.

As the charge delivered in the circuit courtto the ju-
ry differs in some . respects from this opinion, the judg-
ment rendered in the court is reversed and annulled,
and the cause remanded to the circuit court, with direc-
tions to award a venire facias de novo, and to proceed

therein according to law.

Judgment reversed,
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JupemeNT. This canse came on to ke heard on the
transeript of the record .of the circuit court for the dis-
trict of Pennsylvania, and was arged by counsel. On
consideration whereof, this court is- of opinion, that
thereis error in the pmceedmcs of the said circuit

court in this, that the said court rejecte.l test:mony'
whlch ought to have been admitted ; and also in thls,‘
that in the charge delivered to the jury, the opmmn is .

expressed that the patent, on which this suit was insti-
tuted, conveyed to Oliver Evans only an exclusive
right to his improyement in manufacturing - flour and
meal, produced b) the general combination of all” his
machinery, and not to his 1mpr0\'ement in the several

machines applied to that'purpose ; and also, that the:

said Oliver Evans was not. entxtled to rerover, if the
hopperboy, in his dectaranion- mentmned had been in
use previous' to his alleged discovery. Therefore, it
isconsidered by this court, that the judgment of the
circuit court be reversed and annulled, and that the
cause be remaniled to the said circuit court, with airec-
tions to award a vepire facias de novo,s.

a See Appendiz, Note 1L
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